
Extract from Hansard 
[COUNCIL — Thursday, 25 October 2012] 

 p7685b-7687a 
Hon Alison Xamon 

 [1] 

LAW AND ORDER 
Statement 

HON ALISON XAMON (East Metropolitan) [5.33 pm]: I rise because I did not get the call today and as a 
result did not get an opportunity to respond to Hon Jim Chown’s rather provocative motion congratulating the 
government on its law and order agenda. It goes without saying, I hope, that the Greens (WA) would not have 
supported that motion and that we are not remotely interested in being part of the disgraceful race to the bottom 
in the law and order debate. I think the Greens have been quite consistent in our insistence on taking an 
evidence-based approach to addressing offending behaviours, and consistent in insisting that the rule of law be 
respected, and I do not think there is a single person in this place who can honestly claim otherwise. 

The current so-called law and order debate comprehensively fails to address the core circumstances that lead 
some sectors of the community to offend. Rather than deal with chronic and sustained circumstances of poverty 
and disadvantage, the government introduced into this place a rather offensive and deeply misguided motion. I 
do not think the government has much to congratulate itself on. If the government wants to congratulate itself on 
locking up record numbers of people living with severe mental illness and/or cognitive and intellectual disability, 
the Greens will not be joining in on that. If the government wants to congratulate itself for locking up record 
numbers of our first peoples—our Aboriginal peoples—the Greens will not be joining in on that. If the 
government wants to congratulate itself for indulging in the shameless vilification of young people, the Greens 
will not be joining in on that.  

I also want to note how selective this government can be in determining whom it wants to target when it comes 
to law and order issues. Apparently if a person is a white-collar executive who engages in industrial 
manslaughter, he or she is free to do so without penalty. If a man kills his wife, he is subject to the lightest of 
penalties. But in terms of everything else, there is this whipped-up hysteria, which leads to a wholesale 
abandonment of the rule of law that for centuries has been defining our western justice system. 

I want to remind members of this place of what the rule of law is. The rule of law refers to a rules-based system 
in which four universal principles are upheld: the government and its officials and agents are accountable under 
the law; the laws are clear, publicised, stable, and fair, and protect fundamental rights, including the security of 
persons and property; the process by which the laws are enacted, administered and enforced is accessible, fair, 
and efficient; and access to justice is provided by competent, independent and ethical adjudicators, attorneys or 
representatives, and judicial officers who are of sufficient number, have adequate resources, and reflect the 
makeup of the communities they serve. 

The Premier has been speaking for a long time about how this government has a strong law and order agenda 
and has introduced in the past four years a lot of legislation to back this up. But within this agenda, I am asking: 
what has happened to the operation of the principles of the rule of law in this state? The government’s agenda 
seems to be a policy of rule by law rather than follow the rule of law. An essential element of the rule of law is 
that governments are not able to exercise unchecked power. One of the first initiatives of this government was 
the so-called stop-and-search legislation. This legislation was always inconsistent with the principle of the rule 
of law. It was unnecessary and extreme legislation. Under that legislation, police would have been allowed a 
search power without any check on this power at all. We have already seen evidence of police misusing their 
powers under this government’s watch, namely through the use of tasers, and I think people should be very 
disturbed about that. So I am wondering in that context how this government could ever justify that stop-and-
search legislation, which is just one example of legislation that goes against the principles of the rule of law. 

I now want to provide a quote from Sir Ninian Stephen about the rule of law. Sir Ninian Stephen has said that the 
first principle of the rule of law is that the law should apply to, and be observed by, government and its 
agencies—those given power in the community—just as it applies to the ordinary citizen. He talked also about 
how government officials should be sanctioned for any misconduct. How, then, could we have ended up in a 
situation in which a respected Aboriginal elder can die from heatstroke in the back of a police van, and no-one 
accepts liability for it, despite a very clear indication by the Coroner’s report that someone should have been held 
accountable for that? 

We have seen the mandatory sentencing laws of the previous government with the three-strikes legislation and 
now we are seeing legislation relating to assaults on public officers. More mandatory sentencing legislation will 
be coming through. The Greens oppose this type of legislation on principle because it flies in the face of judicial 
discretion and flies in the face of the rule of law. By all means, if the government wants to increase the range of 
penalties, it should do so but mandatory sentencing is fundamentally flawed in that it takes away a really 
fundamental principle within our judicial system. 
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One of the major issues that I have with the government’s law and order agenda is this ongoing tendency to treat 
16 and 17-year-olds as though they are equally as culpable under the law as persons aged 18 or older. Clearly, 
this approach is utterly inconsistent with the operation of the Young Offenders Act 1994. I want to remind 
people that it is in direct conflict with Australia’s obligations under the International Covenant on Civil and 
Political Rights. Importantly, pushing this sort of legislation does nothing to help juvenile offenders; it does 
nothing to lead to reform of offending behaviours. These examples also demonstrate that this government is 
failing to respect fundamental human rights under the law, which is an integral aspect of the rule of law. We 
have seen laws introduced that now reverse the onus of guilt; they have turned the age-old principle of innocent 
until proven guilty on its head. I do not think this is anything to be proud of. It is a great shame. It is a travesty 
that should hang heavily on the head of this government as it shamelessly tramples on the checks and balances 
that have been traditionally afforded to all citizens of this state.  
The third and fourth principles of the rule of law relate to access of justice and ensuring equality before the law. 
Instead of promoting these principles, the government has consistently reduced its financial support for legal aid. 
People who are not able to get the assistance that they need come to my office desperately needing help. Western 
Australia has some incredible community legal centres that I had the great pleasure of being involved with 
before I came to this place. They are crying out for financial support. They simply cannot see everybody who 
comes through their doors. They certainly cannot provide these people with the assistance that they need. Until 
adequate resources are allocated in this area, disadvantaged groups will continue to struggle to have access to 
legal advice. I am reminded of the article in the paper that I saw either today or yesterday that referred to the 
two-tiered system of access to justice that we have here in WA. It referred to the Rolls Royce nature of the 
justice system in this state; that is, if people are wealthy, they will be fine, but if they are not wealthy, they will 
consistently be denied justice.  

I conclude by referring to a quote from Chief Justice Spigelman of the New South Wales Supreme Court. His 
Honour stated — 

A State cannot claim to be operating under the rule of law unless laws are administered fairly, 
rationally, predictably, consistently and impartially. 

There is no doubt that the justice system needs to be regulated. That is why we have laws. However, I will repeat 
the comment that has consistently been made by my fellow colleagues in the Greens; that is, the government 
should be making laws based on evidence rather than fearmongering. It is not too much to ask that those laws 
that are introduced to protect us ostensibly also respect the fundamental principle of the rule of law. There is 
nothing that this government can be feeling particularly proud about, particularly those opposite who have some 
sort of legal training and who should understand that the rule of law is not something to be bandied about lightly 
and it is not something to be lost. I am not interested in living in a police state, and I suspect nor are the majority 
of Western Australians.  

House adjourned at 5.43 pm 
__________  
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